and regulation. 5 Several competition agencies also have the power to apply broad public interest standards, 6 or must implement expansive scalable commands, such as the Federal Trade Commission's power to proscribe "unfair methods of competition." 7 In previous work, we have examined how the assignment of multiple functions/areas of regulatory responsibility affects governmental agency performance. 8 Among other issues, we have considered the impact of the mix of assigned tasks (i.e., whether the tasks are substitutes or complements, and whether they aim at consistent ends); the impact of the number and scope of assigned regulatory tasks on the likelihood of capture; and the implementation costs and reputational consequences of having multifunction agencies. 9 In this article, we extend our analysis to consider regulatory leveraging. Assume a competition agency that has significant regulatory power, such as the right to review certain mergers before they are consummated. Pursuant to this authority, the agency determines how quickly mergers are cleared, or whether they can proceed at all. This regulatory power is the functional equivalent of the market power that some private firms enjoy. Further assume that the agency has responsibilities beyond its competition portfolio-say, with regard to privacy and data security. A firm seeks the approval of the agency to merge with another company. What should we think if the agency uses its regulatory power in policy domain A (i.e., merger approval) to extract concessions with respect to policy domain B (i.e., privacy and data security)? Is that a good idea or a bad idea? Does your response differ if the agency is using its regulatory authority in policy domain A to obtain concessions that it could not obtain, or could realize only with great difficulty, if it focused solely on the behavior of the firm in policy domain B? What if the agency is using its regulatory authority in policy domain A to obtain concessions in policy domain B that would be unconstitutional if it sought to impose them directly? Does it make a difference if the agency has no regulatory authority over policy domain B? What if the agency does not have regulatory authority over policy domain B, but a different agency, which does have that authority, has asked the competition agency to seek the concessions at issue? Stated bluntly, is regulatory leveraging a troublesome problem-or a useful solution?
Part I describes leveraging in the private and public sectors. Part II provides four case studies of public sector leveraging. Part III considers the costs and benefits of regulatory leveraging. Part IV offers several suggestions for increasing the likelihood that leveraging is used for prosocial ends. Part V flags the existence of the converse problem/issue -i.e., leveraging regulators.
I. LEVERAGING 101
"Leveraging" refers to one party exploiting a position of power to gain an advantage over a counterparty. 10 We introduce the concept of leveraging by describing its application in competition law, and then by describing analogous forms of behavior undertaken by public regulatory agencies.
A.

Private Sector Leveraging
Private sector leveraging occurs when a firm uses market power over Product A to distort rivalry for sales of Product B.
11 If a firm has market power over Product A, it can harm competition over Product B by "tying" the purchase of the two products together. 12 Consumers who want Product A can be forced to buy Product B, even if they would not do so otherwise. Similarly, the firm with market power over Product A can 10 See Leverage, BLACK'S LAW DICTIONARY (10th ed. 2014) (defining leverage as " [p] ositional advantage that may well help a person get what he or she wants from others. . . ."). protect its position against market entry by firms that make complements that might become substitutes. 13 Competition law addresses these risks by selectively prohibiting some (but not all) forms of tying, bundling, and loyalty discounts.
14 More controversially, some competition agencies have targeted the "portfolio effects" of proposed mergers. 15 These examples make it clear that some forms of private leveraging have anticompetitive consequences, and raise concerns that competition law has addressed.
B. Public Sector (Regulatory) Leveraging
The public sector analog of private leveraging occurs in several ways. In the main case, an agency uses its gatekeeping power within one policy domain to alter the behavior of firms in other policy domains.
16
Regulatory leveraging also can take place within a single policy domain, where an agency uses its gatekeeping power with respect to one component of that domain to obtain concessions from firms concerning a separate element of the policy domain.
17
Regulatory leveraging allows the agency to exploit its gatekeeping authority in several ways. In some instances, leveraging enables the agency to secure results that it might not have been able to achieve otherwise. In others, leveraging permits the agency to attain those results without recourse to other policy tools that the agency regards as more costly or risky to use. possible? The most obvious form of gatekeeping takes place when the agency has ex ante approval authority over something that the regulated entity wants, such as a license to operate in a given market (e.g., the right to operate a radio station, or the franchise to offer cable TV services) or to introduce a product (e.g., to sell a pharmaceutical). Without the regulator's ex ante approval, the firm cannot offer its intended service or product. A second form of gatekeeping power is created by laws that require firms to notify the regulator in advance of a contemplated measure (e.g., a merger). Such laws require the expiration of a waiting period before the proposed action may be taken. These laws give the regulator an opportunity to study the proposed course of action, subject to a deadline that forces action within a specified time.
In competition law, the second scenario arises frequently in merger control. In 1976, the United States established what has become the leading model for modern merger control by enacting the Hart-Scott-Rodino Antitrust Improvements Act of 1976 ("HSR"). 18 As implemented by rules promulgated by the Federal Trade Commission, HSR requires the merging parties to provide notice of certain proposed transactions to the FTC, and establishes a mandatory waiting period during which the FTC or the Department of Justice can decide whether to compel the production of additional information. 19 When the parties have produced the required information, the antitrust agencies have a fixed period of time in which to decide whether to challenge the merger. 20 The parties cannot proceed until the waiting period expires, or until the antitrust agency indicates that it will not oppose the deal. 21 One recent survey of global merger practice identifies roughly seventy jurisdictions that have variants of the HSR premerger notification and mandatory waiting period system. 22 HSR and similar regulatory regimes have transformed merger review from an ex post assessment of completed transactions into ex ante review of proposed deals. 23 Most merger-related litigation has been replaced by negotiated settlements, resulting in either outright approval, divestitures, or conduct remedies. 24 The HSR merger approval process is tailor-made for the exercise of regulatory leverage, since firms prefer an expedited resolution, and are willing to make concessions to accomplish that goal. 25 Stated differently, when time is of the essence-as it is in many mergers-the agency will have considerable regulatory leverage. Of course, if the agency overreaches, the regulated entity may be willing to walk away from the transaction, or force the agency to go to federal district court to enjoin the merger. Thus, there are limits to the concessions an agency can extract. Yet the basic point remains the same: when a regulatory agency controls access to a valuable resource, it can use that power to extract a variety of concessions from regulated entities that want access to that resource.
Perhaps less obviously, agencies can also use "global settlements," which reach beyond the specific controversy they are handling, to obtain leverage over ancillary domains. 26 If a company wants to put a dispute in policy domain A behind it, it may be open to concessions in policy domain B-even though the agency would otherwise lack the regulatory authority to impose that result on its own.
Is regulatory leveraging a normal, legitimate, and perhaps inevitable feature of agency design? Or is it the equivalent of "hostage taking," with the regulated entity forced to pay Danegeld in order to be left in peace? 27 We focus our consideration of that issue with four case studies of regulatory leveraging.
II.
FOUR CASE STUDIES OF REGULATORY LEVERAGING As we suggested above, regulatory leveraging can take place in several scenarios. First, a regulator can seek to leverage its power across distinct areas within a single policy domain. Second, a multipurpose agency can leverage power across distinct policy domains within its portfolio of duties. Third, a regulator can use the gatekeeping power of another agency to obtain concessions from a firm that is subject to oversight by both agencies. Fourth, an agency can use a public interest mandate to achieve commitments that are not authorized by more specific legal commands. 24 See Sullivan, supra note 23, at 1001 (" [T] he Antitrust Division has changed from a traditional, litigation-oriented enforcement agency to a regulatory agency. The Antitrust Division, as an economic regulator, has adopted a negotiational rather than adversarial posture."). 25 A.
Bosch-SPX: Leveraging Across Two Antitrust Domains
In 2012, the FTC resolved two matters involving Robert Bosch GmbH. 28 The first matter involved Bosch's proposed acquisition of SPX Service Solutions U.S. LLC ("SPX"). 29 The transaction would have given Bosch a "virtual monopoly in the market for air conditioning recycling, recovery, and recharge (ACRRR) devices."
30 That issue was resolved with an agreement by Bosch to divest its automotive air-conditioner repair equipment business, and make some licensing commitments.
31
The same FTC press release went on to announce that the Commission and Bosch had resolved an entirely separate dispute over whether SPX had harmed competition by reneging "on a commitment to license key, standard-essential patents (SEPs) on fair, reasonable, and nondiscriminatory (FRAND) terms. The FTC alleged that SPX reneged on its obligation to license on FRAND terms by seeking injunctions against willing licensees of those patents." 32 Bosch agreed to abandon SPX's claims for injunctive relief, resolving an ancillary matter that long preceded the proposed merger. 33 The FTC had authority to review Bosch's proposed merger under Section 7 of the Clayton Act, and to challenge SPX's conduct under Section 5 of the FTC Act.
34
It is not clear from the FTC's press release how these two entirely distinct issues came to be settled simultaneously. 35 But the fact that they appear in the same press release certainly leads us to believe they were resolved as a package deal. Would the SPX matter have been resolved on the same terms and within the same time frame if the FTC had pursued that matter independently, by pursuing a separate case premised on before the FTC? Bosch certainly had a huge incentive to give in on the SPX matter in order to obtain speedy approval of the proposed merger-and FTC personnel knew that. No one at the FTC has to say "nice merger you've got there; it would be a shame if anything was to happen to it," for those seeking agency approval to understand how the game will be played.
36
B.
Data Protection/Privacy and Merger Approval: Cross-Domain Leveraging by a Multipurpose Regulator
Over the past few years, the way in which private firms use datahow they collect it, how they use it, and how they distribute it to third parties-has become a major policy concern in the United States and abroad.
37 Should regulatory policies in this space be developed on an industry-wide basis, through notice-and-comment regulation? Or should privacy policy result from enforcement actions against bad actors? Might merger review provide an opportunity for regulatory leverage in this space? The FTC, the principal U.S. data protection authority, 38 confronted these issues in two merger reviews involving Google-in 2007, when Google sought regulatory approval for its acquisition of DoubleClick, 39 and in 2010, when the FTC reviewed Google's purchase of AdMob.
40
In both transactions, agency personnel debated whether the merger review process should include an evaluation of Google's data protection and privacy policies. 41 The debate was complicated by the fact that 36 See Monty Python, supra note 1. 37 On the emergence of privacy as a central U.S. policy concern, see generally Maureen K. 42 and data protection and privacy (i.e., the Bureau of Consumer Protection). 43 The FTC clearly had the legal authority to review Google's proposed acquisitions of DoubleClick and AdMob. 44 It also had the legal authority to investigate Google's data protection and privacy policies. 45 But agency personnel disagreed on whether the merger review should be used as an excuse/pretext/justification to delve into Google's data protection and privacy policies. 46 Some agency personnel (most of whom were in the Bureau of Consumer Protection) thought the issue was a no-brainer. 47 Of course the FTC should take advantage of the fact that Google was seeking to acquire DoubleClick and AdMob to investigate these issues-and use the merger approval process to extract appropriate concessions to ensure that consumers' interests were protected. Others (most of whom were in the Bureau of Competition) were concerned that (i) merger review was supposed to focus on antitrust and harms to competition, rather than serve as a means to achieve the agency's data protection and privacy aims; (ii) opening this particular can of worms would mean that the outcome of a merger review could turn on whether the FTC or DOJ was conducting the evaluation (since the FTC was more concerned with data security and privacy than DOJ); and (iii) by making clear that merger review outcomes could vary significantly depending upon which agency got the file, the FTC's use of the HSR process to implement privacy and data protection policy would lead Congress to reassess the wisdom of having two federal antitrust agencies share merger enforcement authority-an assessment that might lead to the consolidation of all merger-control duties in the DOJ.
Ultimately, the FTC did not use the Google-DoubleClick or the Google-AdMob merger review process to extract concessions from Google regarding its data protection and privacy policies. Indeed, the FTC's closing statement in DoubleClick explicitly disclaimed such strategies, noting that "the sole purpose of federal antitrust review of mergers and acquisitions is to identify and remedy transactions that harm competition." 48 The FTC 20, 2007) , available at https://www.ftc.gov/system/files/documents/public_statements/418081/071220googledc-accordingly concluded that it lacked the legal authority to block or condition approval of the transaction on non-antitrust grounds-which would include data protection and privacy grounds. 49 The closing statement, joined by Chairman Majoras, and Commissioners Kovacic, Leibowitz, and Rosch, also noted that the data protection and privacy issues were not specific to Google-DoubleClick but extended to the entire online advertising marketplace. 50 As such, using the merger review process to implement data protection and privacy regulation created a significant risk of disparate treatment, and non-uniform enforcement of the law. 51 Interestingly, although Commissioner Pamela Jones Harbor dissented, she agreed it would be inappropriate to use the merger review process to implement data protection and privacy regulations.
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C.
Leveraging Across Policy Domains Occupied by Separate Regulators
Although the FTC declined to engage in regulatory leveraging to deal with data protection and privacy, other regulators do not share that view. In March 2014, the European Data Protection Supervisor issued an opinion suggesting that European competition authorities should take account of data protection and privacy concerns when deciding whether to approve a merger. 53 In effect, this would mean that the merger review process will be used as the occasion (and opportunity) to impose substantive privacy regulations on the merging entity. An alternative approach, embraced by the European Commission's Directorate-General for Competition (DG-Comp), is to reframe the competition analysis to take account of data privacy concerns, and examine whether the merger has the commstmt.pdf. 49 Id. 50 Id. at 1-2. 51 See id. at 2 ("Not only does the Commission lack legal authority to require conditions to this merger that do not relate to antitrust, regulating the privacy requirements of just one company could itself pose a serious detriment to competition in this vast and rapidly evolving industry."). 52 effect of reducing the ability and willingness of the parties to provide adequate levels of data protection. 54 The issue is not limited to merger control. In March 2016, Germany's competition agency, the Bundeskartellamt, announced that it had begun an investigation of whether Facebook's privacy practices constitute an "abuse of [dominant] market power" that would violate Germany's antitrust laws. 55 At an antitrust conference in Washington, D.C., the EC Commissioner for Competition, Margarethe Vestager, spoke approvingly of the German initiative.
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The precise motivation for the Bundeskartellamt investigation of Facebook is unclear. We can only speculate about what factors led agency officials to commence the matter. The investigation may reflect a belief that competition law is a suitable tool to force dominant firms to observe privacy law mandates, or to set broader policy for the digital economy. Alternatively, perhaps the Bundeskartellamt embraces the aims of Germany's data protection regime and views competition law as a more effective tool to achieve these aims, compared to the direct application of German privacy law by the country's privacy regulators. 57 Finally, the Facebook matter could be a turf battle-an effort by the Bundeskartellamt to preempt efforts by German privacy regulators to achieve greater control over the digital economy and its leading high technology participants.
Whatever the explanation turns out to be, the Facebook investigation is a striking example of the use of competition law to enforce obligations that originate in non-antitrust domains-in this instance, data protection. The Bundeskartellamt's announcement of the Facebook inquiry disavowed the use of competition law to treat "every law infringement . . .
[by] a dominant company" as a competition law violation. 58 Even so, one can imagine many instances in which a dominant firm's misconduct (e.g., a violation of laws governing environmental protection) injures consumer interests, and distorts consumer choice, by enabling the dominant firm to use noncompliance with other laws to gain a competitive advantage (specifically, the avoidance of costs that would be incurred to comply) over rivals that obey the rules. In effect, this would make the competition agency the backstop enforcer of a potentially large collection of other laws, at least with respect to dominant enterprises.
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One additional example of leveraging across agencies comes from the U.S., and involves the Consumer Financial Protection Bureau ("CFPB"). In 2013, Ally Financial was seeking approval from the Federal Reserve and the Federal Deposit Insurance Corporation to convert from a bank holding company to a financial holding company. 60 It was also being investigated by the CFPB, an independent bureau located within the 57 Privacy is a fundamental human right under EU law. See ORLA LYNSKEY, THE FOUNDATIONS OF EU DATA PROTECTION LAW 8-9 (2015) (setting out the foundations and content of EU data protection law). For this reason, one might argue that all competition authorities within the EU, at the Commission level and within the member states, have an obligation to account for privacy in applying competition law. We are grateful to Orla Lynskey for this point. 58 See Bundeskartellamt, supra note 53. 59 The full implications of such an approach were suggested in an extraordinary proposal, advanced by FTC Chairman Michael Pertschuk in the late 1970s, that the Commission might use its authority (to prohibit unfair methods of competition) to challenge noncompliance with legal obligations governing environmental protection, immigration, and worker safety. The FTC never implemented this theory of enforcement, but Pertschuk's proposal starkly framed the question of when noncompliance with other regulatory commands should serve as a basis for antitrust liability. 61 Although the CFPB has no regulatory authority over auto dealers, 62 it decided to investigate whether the loan portfolios of indirect auto lenders such as Ally indicated that auto dealers were offering less favorable terms to minority borrowers. 63 According to the former CEO of Ally, the CFPB "threatened to derail [Ally's] efforts to obtain key regulatory approvals if it didn't agree to settle," by paying $100 million, and begin offering below-market rates to minorities. 64 He complained that Ally had been "strong-armed" by a regulator that "absolutely knew they had tremendous leverage over us," and was trying to change industry policy with a trumped-up case. 65 Internal CFPB memos confirm that agency personnel knew that Ally needed to obtain regulatory approval, and the impending deadline to obtain that approval gave Ally a very strong incentive to settle its dispute with the CFPB. 66 Absent the need to obtain approval from the Federal Reserve, Ally could have forced the CFPB to prove its case in court-and there were major weaknesses in the CFPB's case. 67 It is impossible to know 61 We address the unusual institutional status of the CFPB 2015 , complained in an exclusive interview that Obama's powerful consumer watchdog agency threatened to derail the bank's efforts to obtain key regulatory approvals if it didn't agree to settle the allegations out of court."). 65 Id. 66 Hayashi, supra note 60; Witkowski, supra note 60. 67 Sperry, supra note 64 (noting the former CEO asserted "we would have fought the CFPB's trumped-up accusations in every court in the land" if Ally hadn't needed to obtain regulatory approval.) The weaknesses included relying on decidedly imperfect proxies to determine whether a particular consumer was a minority, and the CFPB's failure to take account of credit scores in evaluating loan terms. Witkowski, supra note 58. Lending new meaning to the phrase "good enough for government work," the CFPB argued it was better to over-estimate disparities than to under-estimate them. how the counterfactual would have played out, but it seems extraordinarily unlikely the CFPB would have been able to extract $100 million and a change in Ally's business practices-let alone do so under the same time frame-except under conditions that gave the CFPB an extraordinary degree of regulatory leverage.
D. Leveraging with a "Public Interest" Mandate
Many statutes delegate expansive regulatory authority by requiring an agency to attend to the "public interest" in making decisions. 68 For example, in evaluating proposed transactions involving licenses, the Federal Communications Commission is required to evaluate whether the transaction will serve "the public interest, convenience, and necessity." 69 In reviewing mergers, state public utility commissions operate under replicas of the federal public interest rules, and can use their gatekeeping powers to obtain various concessions involving community services.
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These "public interest" standards make it easy for agencies to engage in regulatory leveraging. 71 The FCC recently used the merger review process to strong-arm Charter Communications to "live up to stringent requirements that don't apply to its bigger rivals," including net neutrality standards that the FCC has been unable to impose through direct regulation. 72 Over the past decade, the FCC has used this strategy to impose 73 The FCC has also used regulatory leveraging in other domains: two decades ago, the chairman of the FCC used the merger review process to strong-arm Westinghouse into increasing the number of hours devoted to children's educational programming on CBS. 74 It is not just the federal government that takes advantage of regulatory leveraging. In March 2016, the District of Columbia Public Service Commission conditioned its approval of the Exelon-Pepco merger on a host of ancillary provisions. 75 The public service commission had rejected the transaction twice previously, 76 but reversed field once the parties provided a sufficiently large inducement to do so-in the form of a commitment to relocate certain offices to D.C.; the hiring of unionized workers; and at least $1.9 million in annual average charitable contributions to organizations located in D.C. or benefiting D.C. residents.
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III. BENEFITS AND COSTS OF REGULATORY LEVERAGING
To make the benefits and costs of regulatory leveraging more concrete, imagine that you represent a multinational entity that has proposed a substantial merger. You arrive at a meeting with personnel from the DOJ Antitrust Division to discuss the merger. You sit down, and find a bunch of people sitting in the room. You say, "I recognize some of the people here. We've had discussions with them. Here is the front office from the antitrust division. Here are the case handlers. But can you introduce me customers. Charter will also be required to build out its broadband access to two million homes, which would compel it to compete against other cable companies in some markets, according to a person familiar with the matter."). 73 22, 1995) , http://www.nytimes.com/1995/11/22/business/the-media-businessfcc-approval-seen-today-for-westinghouse-cbs-deal.html. Interestingly, there was an internal dispute within the agency on this issue, with the chairman insisting on linking approval of the deal to the pledge to increase children's programming, and three commissioners insisting that the FCC should make it clear that "it was in no way demanding that CBS or Westinghouse meet any quantitative requirements for children's programming as a condition of approval." Id. to the rest of the people in the room?" The responses come back fast and furious. "I'm from the DOJ Tax Division." "I'm from the DOJ Civil Rights Division." "I handle government contracts matters for DOJ's Civil Division." "I'm from the EEOC." "I'm from the CFPB." "I'm from the EPA."
Understandably enough, you respond, "What are these people doing here? I'm here to discuss our merger-and just the merger. Those disputes are handled by other lawyers. I don't know anything about them." The head of the merger review team responds, "Well, we're going to talk about the merger-but we've got a whole lot of other issues that we'd also like to resolve with your client. All those other loose ends are getting in the way of our ability to analyze the proposed merger. The Attorney General has instructed me to tell you that if you're willing to concede each and every one of these other matters, we can wrap everything up right now, and get your merger out the door by the end of the week. Or your client can litigate with all of us over these issues-and it will take as long as it takes. But the merger won't be considered until everything else is resolved. It's your choice."
How would you react? What arguments would defenders of regulatory leveraging make in response? We now turn to those issues.
A.
Benefits/Advantages
The most obvious benefit of regulatory leveraging is that it promotes more comprehensive settlements. Going back to our first case study (Bosch-SPX), the FTC already had an open file on SPX, and Bosch then came to the FTC with the proposed merger.
78 Isn't it more efficient to enter into one global settlement instead of maintaining two separate proceedings? If there are benefits in settlement (and there are), more comprehensive settlements must be better still.
Second, depending on the statutory language employed, leveraging may be an authorized delegation of congressional authority to deal with difficult problems in a flexible way. Stated differently, Congress used "public interest" language to give the agency a hammer that could be deployed when a regulated entity comes to the agency for merger approval. 79 But the agency can only use the hammer in carefully defined circumstances. The regulated entity can always walk away from the merger, and continue fighting about the ancillary matter(s). This structure keeps the agency from expanding its regulatory leverage beyond any given 78 See supra Part II.A. 79 See generally Filipink, supra note 68 (identifying various ways in which the "public interest" standard has been used by regulators to reach issues that are not typically understood to be within the regulator's jurisdiction).
transaction, while giving it the flexibility to solve problems without going through the drudgery of rulemaking, or starting a separate case.
Even when the agency operates without the benefit of a public interest mandate, leveraging might be viewed as an admirable example of administrative adaptability and creativity. A regulator could defend its unwillingness to address a serious problem by pointing to the limits of its powers, and by interpreting those powers in a cramped way that justifies passivity. By contrast to this cautious view of public administration, the regulator that leverages its powers to solve difficult problems is being inventive and entrepreneurial. And if the agency goes too far, the courts and the legislature stand ready to protect the rule of law.
B.
Costs/Disadvantages
Regulatory leveraging also involves real risks and disadvantages. For starters, regulatory leveraging leads to less disciplined decisionmaking by governmental agencies. Substantive antitrust law governs merger reviews, 80 but regulatory leveraging encourages agencies to ignore or downgrade these controls. The result is the discounting of both process and substance, in favor of the unimpeded pursuit of more nebulous (and often contestable) goals. Among other consequences, this comes at a considerable cost in predictability for affected commercial parties.
Second, regulatory leveraging leads to decisionmaking that is less transparent and less accountable. Merger review rarely ends up in court, 81 so agency leadership need only persuade itself that its "wish list" is worth pursuing. Firms badly want to obtain immediate approval of their mergers, 82 so agency leadership has them over a barrel. Because the "wish list" of desired concessions is achieved through settlement, in many jurisdictions it is, by definition, not subject to appeal.
Third, if multiple agencies handle merger review, the agency that uses regulatory leveraging may place itself at a disadvantage. Currently, the FTC and DOJ both conduct merger reviews. 83 The two agencies allocate matters between each other chiefly on the basis of recent experience with specific industries. Once word gets around that the FTC (and only the FTC) is engaging in regulatory leveraging, industries that fall within the FTC's purview likely will complain to Congress. If that happens, Congress is likely to reexamine the logic of having two agencies in the merger review space. Certainly, FTC personnel were well aware of this risk when they 80 See, e.g., 15 U.S.C. § 18 (2012) . 81 See BRODER, supra note 20, at 189-90 ("As a practical matter, the threat of such a suit, or the filing of the complaint, is often enough to dissuade parties from proceeding at all."). 82 See id. 83 Id. at 189.
were considering whether to use leveraging in evaluating GoogleDoubleClick and Google-AdMob. 84 Fourth, regulatory leveraging can be used for "good" or "evil." Privacy and data security standards don't have an obvious ideological or partisan valence-but would people be quite so complacent about regulatory leveraging if they knew that the competition agency was going to be run by their worst enemy? Stated more concretely, what if the competition agency demanded one or more of the following as a condition of approving a merger involving the listed companies:
*Apple had to agree to unlock any iPhone provided to it by the Department of Homeland Security, the Central Intelligence Agency, the Federal Bureau of Investigation, the Drug Enforcement Administration, or the Bureau of Alcohol, Tobacco, Firearms and Explosives. *Verizon had to agree to provide immediate and unrestricted access to the text messages associated with any subscriber's number, without requiring a warrant or notifying the subscriber, upon request by any federal, state, or local governmental entity. *Google had to create a backdoor to Gmail, and turn it over to the National Security Agency. *Salesforce had to fire its CEO, who was the ringleader of corporate attempts to pressure Republican state lawmakers on social issues. 85 For every dollar Salesforce had to pay its CEO to go away, it had to pay ten times that amount to support the Tea Party. *PayPal had to reverse its decision to cancel a $3.6 million operations center in Charlotte, North Carolina, in response to the state's enactment of the "Public Facilities Privacy and Security Act." 86 PayPal also had to spend at least twice that amount endowing a center at the University of North Carolina for the study of the War of Northern Aggression. religious objections to eating pork) had to spend a week eating only Carolina BBQ and drinking sweet tea, after which they had to personally hand-write a five-page essay on the virtues of that diet. 87 *All companies seeking merger approval had to make large contributions to foundations created and administered by the antitrust regulators. The funds may be used for any purpose the regulators deem appropriate.
How do you like regulatory leveraging now?
Fifth, once it becomes clear that regulatory leveraging is what wellestablished first-world regulators do, it will be much more difficult to persuade competition authorities in other nations not to take advantage of the same opportunities. This will prove to be a particularly challenging problem in countries where competition authorities are struggling to deal with political interference in their decision-making process, and outright corruption.
Finally, because regulatory leveraging is merger-specific, it creates firm-specific discontinuities in the applicable law. Only firms that have had a merger reviewed by the agency will be subject to regulatory leverageand the details of the resulting settlements may well vary, depending on the priorities of agency leadership at the time the merger was reviewed, and the extent to which firm management was willing to give away the store to get the merger approved. Of course, regulatory leveraging during the merger review process can deliver a clear signal about the agency's preferencesand firms might fall into line voluntarily, even if they do not anticipate pursuing a merger anytime soon. 88 But some firms may resist, and others may simply ignore the strong hints being dropped by the agency. In combination, these dynamics are likely to create significant firm-specific discontinuities in the rule of law. 89 Those discontinuities will have bad results, including impeding the development of a robust market for mergers and acquisitions.
IV. SQUARING THE REGULATORY LEVERAGING CIRCLE
How should the conundrum of regulatory leveraging be addressed? Following Professor James Q. Wilson, we propose "a few modest suggestions that may make a small difference." 90 A.
Express Delegations of Authority
If Congress wants agencies to engage in regulatory leveraging, it should explicitly authorize the process, and identify some boundaries. Should agencies only engage in leveraging for substantive areas of law within their zone of regulatory authority, or should they be allowed to range more widely? If agencies range beyond their own zone of regulatory authority, should it be only at the request (or at least with the concurrence) of the agency that is actually responsible for that substantive area? What criteria should an agency employ in deciding whether to engage in regulatory leveraging? How long can an agency hold up a regulated entity, seeking to get concessions? What counts as a reasonable basis for holding up the regulated entity? Can an agency demand something that it cannot directly impose, either because of limitations in its own regulatory authority, or because doing so would be unconstitutional? And so on.
Simply stated, an express congressional delegation of authority would go a long way in legitimating the use of regulatory leveraging. The absence of an express delegation of authority should be understood as equally dispositive in the opposite direction. Expressio unius est exclusio alterius.
B.
More Transparency
Agencies should be much more explicit about what they are doing in the regulatory leveraging space. This will simultaneously discipline their use of regulatory leveraging, and force them to articulate and justify their use of this tool. If an agency believes that regulatory leveraging is a sensible way of solving a problem it confronts, the agency should forthrightly explain and justify its actions. If an agency isn't willing to brag about what it is doing, it probably shouldn't be doing it. Sunlight may not be a perfect disinfectant, but if regulators can't stand the heat, they should get out of the kitchen. 
C.
Fewer Gates
More gates means more gatekeepers-and more opportunities for regulatory leveraging. The obvious solution is to be exceedingly careful about creating new gates, and revisit the necessity of existing gates. So, before creating any new gates, legislators should explicitly decide whether they are absolutely necessary-and if so, whether the responsible agency may engage in regulatory leveraging, and the circumstances under which leveraging can occur. Legislators should also "sunset" all gates, forcing routine reconsideration of the necessity of each gate.
D.
Better Norms
Regulatory leveraging is, at best, a third-best solution for dealing with policy problems. In some instances, internal political dynamics will discourage the use of regulatory leveraging. 91 But a robust norm against the use of regulatory leveraging will play a useful backup role in disciplining the inappropriate exercise of gatekeeping authority.
E. Ex Post Review
As always, more data would be helpful. We don't know how often regulatory leveraging takes place, the circumstances under which it occurs, and how effective (or ineffective) it actually is. There have been complaints about the exercise of regulatory leverage by multiple entities within the federal government, including the CFPB, 92 FCC, 93 FDA, 94 and the Department of Education. 95 At the state and local level, many "takings" cases involve similar instances of regulatory exactions, including the compelled surrender of land to create bicycle or pedestrian paths, 96 and cash settlements to be controlled and disbursed by the regulators. 97 And there are the long-standing arguments over "unconstitutional conditions" and the spending power.
That said, we don't know nearly enough about the prevalence and results of regulatory leverage. Only a consistent practice of ex post review can cast light on these issues.
V. LEVERAGING REGULATORS
To this point, we have focused on regulators leveraging private entities. But, under some circumstances, private parties may be able to leverage regulators. We intend to address that issue at greater length in another article --so we limit our analysis of leveraging regulators to one recent high profile example. As part of its review of the proposed merger between Aetna and Humana, the DOJ asked Aetna what the consequences would be if the merger was not approved. Aetna's CEO responded in a July 5, 2016 letter as follows:
Our analysis to date makes clear that if the deal were challenged and/or blocked we would need to take immediate actions to mitigate public exchange and ACA small group losses. Specifically, if the DOJ sues to enjoin the transaction, we will immediately take action to reduce our 2017 exchange footprint.
We currently plan, as part of our strategy following the acquisition, to expand from 15 states in 2016 to 20 states in 2017. However, if we are in the midst of litigation over the Humana transaction, given the risks described above, we will not be able to expand to the five additional states.
In addition, we would also withdraw from at least five additional states where generating a market return would take too long for us to justify, given the costs associated with a potential breakup of the transaction. In other words, instead of expanding to 20 states next year, we would reduce our presence to no more than 10 states. 99 In the end, Aetna's attempt to leverage the regulators did not succeed. DOJ challenged the Aetna-Humana merger. 103 Aetna responded by dropping its exchange operations in 11 states. That move doubtless caused considerable consternation at HHS and the White House --but that was not enough leverage to get HHS and the White House to force DOJ to back off. 104 Of course, the success or failure of any given attempt at leveraging regulators is not the issue. What matters is that this is a game that both sides can play. Those who don't like the leveraging of regulators -and use words like "blackmail," "extortion," and "strong-arming" to describe such conduct should at least consider the "sauce for the gander" implications of their disdain.
CONCLUSION
Regulators like leverage-and some of the time, it is the only available solution to a particular problem. But regulatory leverage raises very real risks and costs, which counsel for considerably greater caution than regulatory agencies have shown to date. Unless properly disciplined, regulatory leveraging becomes lawlessness.
Some of the time, regulatory leveraging is a problem. And, some of the time, regulatory leveraging is the only available solution. This is not the kind of scenario that lends itself to a simple fix, over and above the suggestions we offer in Part IV.
